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Filing fee is due with the petition. If hearing expenses exceed this amount the Zoning Board of Appeals
will bill the petitioner.

The undersigned hereby petitions the Town of Lenox Zoning Board of Appeals for:

[0 A Special Permit for exception under the provisions of Section ___ofthe
Town of Lenox Zoning By-Law.
6. 1. |

(. A Variance from the following provisions of Section 3.5 mro 3 of the Town
of Lenox Zoning By-Law.

To permit the following use or activity (describe proposed use or activity):

see altached nocrative

For premises:

Owner of Record b.ﬁ{ _\..@}3?5 { ?&+m® \__wﬁ{ MV F@Téb ‘N&QQST_EJLSM.W.
Address 1 & M.+ﬁ ne Pmm.a..mw Rd
Map and Parcel _ £w:.. S rw a2os m

Zonedas R1A

Deed Reference Book . ,m_..*mﬁm Page .WMVIN

{This information is available from the Assessor’s Office or townoflenox.com in the Property
Assessments-Onlige DE ﬁﬁm Section.

Petitioner ¢ SCN m&v\ vty AD Cunéa \ § \“ Ml

Exom:. 2@3&:& mmmax .& &nq?cx E@, Ea:c:a@,mwa EQQ hm::am Sﬁm&m& &&3&833
petition.)

Address (Mailing Address) 68 Main . \_UD urmva\x. :Mwﬂ..h Lenox
Telephone Number HIS- g5 ood

Email address [ b L2 n\f D ﬁmﬁ,ox 9.?\3(@% < COWA
Date ,.N‘ A9~ .\.W.OU.@,.

06182009 rev.




APPLICATION FOR A VARIANCE TO
LENOX PLANNING BOARD

Filed Date:
Applicant: ~ Ms. Amy Lehman, Trustee of the Amy S. Lehman Revocable Trust
Submitted by: Jeffrey Lynch, Esq.
Address: 68 Main St., PO Box 1787, Lenox, MA 01240
Phone: 413-637-1300
Email: Lynch@LenoxAttorney.com

Property: Assessor’s Parcel ID # 45-54-11
12 Stone Ledge Road

Zone: RI1A
VARIANCE APPLICATION

ISSUE
Ms. Amy Lehman, Trustee of the Amy S. Lehman Revocable Trust (“Ms. Lehman”),

requests that the Town of Lenox Zoning Board of Appeals issue a Variance under Section 3.3.2
(4) to permit the construction of a single-family home on Assessors’ Parcel ID #45-54-11, 12

Stone Ledge Road, Lenox (“the Lot”).

The Lot is identified as parcel 11A on a subdivision plan originally approved by the
Planning Board on June 23, 2003, being last amended by a plan approved on August 22, 2006
and recorded on November 2, 2006 in the Berkshire Middle District Registry of Deeds in Plat H,
#200, as “Plan of Land Showing Revised Lots 8B, 9A, 10A, 11A, 13A, Lot 114A, 15B and Lot
16A, Stone Ledge Subdivision Stone Ledge Road, Lenox, MA, Prepared by Foresight Land
Services, Scale 1"= 50", August 22, 2006” (hereinafter the “Subdivision Plan”). The timing of
the Stone Ledge subdivision tracked Lenox’s decision to terminate the R 40-30-20 zoning

district and replace this zone with the R1A zone. The R1A change increased the intensity



regulations to require 1 acre of land and 150 feet of frontage per lot. Consequently, many of the
lots in Stone Ledge that were created as conforming lots under the R-40-30-20 zone immediately
became non-conforming lots because many of the lots lacked adequate frontage and lot area
under the R1A zone. See Berkshire Middle District Registry of Deeds Plat B, # 183.
Notwithstanding the zoning change, the Town continued to permit amendments to the
subdivision including reconfigurations that perpetuated the existence of non-conforming lots in

2006".

Ms. Lehman purchased her first lot in the Stone Ledge subdivision in 2004. She
purchased 10 Stone Ledge Road and built a home. Later in 2006, Ms. Lehman and her husband,
Thomas Lehman, purchased the Lot, 12 Stone Ledge Road (Lot 11A on the Subdivision Plan),
and Ms. Lehman individually purchased a small parcel behind 10 Stone Ledge Road (Lot 12A on
the Subdivision Plan). When Ms. Lehman purchased the Lot, it was a non-conforming lot
because it lacked adequate area and frontage but was afforded protections under G.L. ch. 40A
section 6, retaining its status as a buildable lot. After the purchase of Lot 12A by Ms. Lehman
the Town combined Lots 12 and 12A [on the Subdivision Plan] to a single tax parcel. With the
addition of Lot 12A, 10 Stone Ledge Road became a conforming lot because it has 1 acre of land
and 150.03 feet of frontage. In contrast, the Town of Lenox took no action relative to the Lot
and today the Town continues to assess the Lot as a buildable lot and has since 2006 — Parcel ID

45-54-11.

An issue arose in the Spring of 2022 when Ms. Lehman received an offer to purchase the

Lot. The Buyer’s attorney opined that the Lot was non-conforming under the zoning law and it

! The R1A was created in May 5, 2003. Planning Board approval for Stone Ledge was June 23, 2003, with
amendments to the configurations of the subdivision lots in June 2004, and August 2006.



had merged with the adjacent 10 Stone Ledge Road. The Lot, the attorney opined, could not

therefore be sold and developed as a building lot. Ms. Lehman disagrees.

The Zoning Board of Appeals is asked to determine whether a merger has occurred. If
the Board finds a merger did not occur, then no permits or variances need issue. If, however, the
Board determines a merger did occur, then Ms. Lehman requests that a variance issue to affirm
the Town of Lenox’s conclusion that the Lot — Tax Parcel 45-54-11 is and continues to be a

buildable lot pursuant to the Town of Lenox Zoning Bylaw.

In 2003, the Town made the questionable decision to increase the dimensional
requirements for single family homes across large sections of Town. See, Minimum — Lot Size

Regulations Mean Less Housing, Forbes, Adam A. Millsap, HTTPS://Pixabay.com; To improve

Housing Affordability, We Need Better Alignment of Zoning, Taxes, and Subsidies, Jenny
Schuetz, January 2020, Policy 2020 Brookings, brooking.edw/policy2020; Eliminating Land-Use

Barriers to Build More Affordable Homes, Gretchen Blankinship, Andy Winkler, Sept 26, 2019,

Bipartisan Policy Center, bipartisaninfor(@whipartisanpolicy.org. The Amended zoning bylaw
adopted on May 23, 2003 ended the previous R40-30-20. The Planning Board approved the
Stone Ledge subdivision in June 2003, which established a 12-lot subdivision. Many of those
fifteen lots were immediately non-conforming because the zoning change placed Stone Ledge in
the R1A zone. Determining whether the Lot remains buildable requires an analysis of the Lot’s
development pursuant to G.L. ch. 40A Section 6, which states that:
“Any increase in area, frontage, width, yard or depth requirements of a zoning ordinance
or bylaw shall not apply to a lot for single and two-family residential use which at the time
of recording or endorsement, whichever occurs sooner was not held in common ownership
with any adjoining land, confirmed to then existing requirements and had less than the

proposed requirement but at least five thousand square feet of area and fifty feet of
frontage.” Id.

By analyzing Section 6’s individual elements, the questions that arise are:



Does the lot have at least 5,000 square feet and 50 feet of frontage?;

Is the lot located in an area zoned for single or two family use?;

Did the lot conform to existing zoning when legally created?; and

Was the lot separately described and separately held from any adjoining land at
the time the more restrictive zoning requirements took effect?

.

BN

The separate lot protection only applies to vacant land. Willard v. Board of Appeals of Orleans,

25 Mass. App. Ct. 15, (1987). Applying Section 6 to the Lot, the Zoning Board must conclude it
remains a protected buildable lot notwithstanding its common ownership with 10 Stone Ledge
Road. First, only the Lot is vacant land. In 2004-2005, Ms. Lehman built a home on 10 Stone
Ledge Road and with the additional purchase of Lot 12A, 10 Stone Ledge became a conforming

single-family lot.
1. Does the Lot have at least 5,000 square feet and 50 feet of frontage?
Answer: Yes. The Lot is 26,458 sq. ft. with 123.41 feet of frontage.
2. Is the Lot located in an area zoned for single- or two-family use?
Answer: Yes. The Lot is located within the R1A Zone.
3. Did the Lot conform to existing zoning when legally created?

Answer: Yes. When created the Lot met the zoning requirements under the R 40-30-
20 zone as evidenced by the Planning Board’s endorsement of the Subdivision Plan,

and amendments thereto.

4. Was the Lot separately described and separately held from any adjoining land at the

time the more restrictive zoning requirements took effect?

Answer: Yes, as explained below.



All lots in the Stone Ledge development, were separately described in 2004 when the lots
were created by the subdivision approval process. The lots, however, were not separately
owned because the creation of the subdivision was contemporaneous with the zoning change.
See also, G.L. ch. 40A, Section 6 (noting an eight-year protection for lots created under a
subdivision plan). On December 28, 2006, when Ms. Lehman purchased the Lot it was
conforming based upon the 8 year protection period under G.L. ch. 40A, Section 6, and at that
time the Lot was not in common ownership with any adjacent property. The subsequent
conveyance of the Lot to Ms. Lehman’s trust is not of consequence because at that time, Lot 10
was a conforming lot improved by a single-family home. Plus, G.L. ch. 40A section 6 requires
the analysis of common ownership apply from the date the new, more restrictive zoning

requirement took effect. In this case, the Lot was not in common ownership with adjacent

property.

The addition of a single-family home on the Lot will not be detrimental to the
neighborhood or the Lenox community. The development and construction of a single-family
home meets the expectations of the Town when it approved the development of a 15 [12]-lot
subdivision and creation of Stone Ledge Road. The neighboring properties all, at least
implicitly, knew 12 Stone Ledge Road would some day be improved with a single-family home.
The Lot is already connected for Town water and sewer and other utilities, and the Town of
Lenox continues to assess the Lot as a single-family parcel. And Ms. Lehman continues to pay
these real estate taxes. The Lot consists of considerable square footage and provides various
opportunities for house placement in a manner that furthers the purposes of the Bylaw. The
home will be conforming in all ways except frontage and area, but it will complete a beautiful

neighborhood. The end result will be a new home in Lenox, which will make it possible for a



family to live in Lenox with its excellent schools and well known amenities and thereby

increase the Town’s tax base.

Ms. Lehman respectfully requests that the Zoning Board determine that the Lot did not
‘merge with the adjacent property. 10 Stone Ledge Road. In the alternative, Ms. Lehman requests
that the Board grant a variance that will permit the development of the Lot for a single-family
home. The variance requested is to the frontage and lot area requirements under Table of
Dimensional Requirements 6.1.1: See variance standards pursuant to Town of Lenox Zoning

Bylaw section 3.3.2(4).

Respectfllly Sub &
"
\ﬂ % £

Jeffrey B. Lynch, mmngw% 639832)
Jeffrey T. Perinto. Esq. (BBO# 649864
Lynch Scrimo Attorneys

68 Main Street, PO Box 1787

Lenox, MA 01240

Phone: 413-637-1300

Fax: 866-230-7304
lynchi@lenoxattorney.com
jetfi@lenoxattorney.com




Appendix of Exhibits

1. Town of Lenox Assessors Card for #45-54-11

2. Town of Lenox Assessors Card for #45-54-12

3. Town of Lenox Assessors Map

4. Town of Lenox GIS Map

5. Town Warrant Article Dated May 5, 2003

6. Definitive Plan Stone Ledge Subdivision endorsed June 23, 2003, as recorded in the Berkshire
Middle District Registry of Deeds in Book Plat B # 183

7. Plan of Land Showing Revised Lots Stone Ledge Subdivision endorsed June 29, 2004, as recorded
in the Berkshire Middle District Registry of Deeds in Plat G, # 301

8. Plan of Land Showing Revised Lots Stone Ledge Subdivision endorsed August 22, 2006, as
recorded in the Berkshire Middle District Registry of Deeds in Plat H, # 200.

9. Quitclaim Deed Amy Lehman to Amy Lehman as Trustee of the Amy S. Lehman Revocable Trust,
as recorded in the Berkshire Middle District Registry of Deeds in Book 5428, Page 334 (12 Stone
Ledge Road, Lot 11A on the Subdivision Plan).

10. Quitclaim Deed of Thomas R. Lehman and Amy Lehman to Amy Lehman as Trustee of the Amy S.

Lehman Revocable Trust as recorded in the Berkshire Middle District Registry of Deeds in Book
5428, Page 337. 10 Stone Ledge Road Lots 12 and 12A on the Subdivision Plan

11. Chain of Title for 12 Stone Ledge Road, Lot 11A on the Subdivision Plan

12. Chain of Title for 10 Stone Ledge Road, Lot 12 and 12A on the Subdivision Plan

13. Articles Cited within Narrative on Zoning Regulation impact on affordable housing
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&memb and engineering costs associated with the
Root Resgervoir Proiject; and to see if such
appropriation will be provided by authorizing the
Treasurer, with the approval of the Selectmen, to
EXHIBIT borrow a sum of money, under the authority of
Chapter 44, Section B of the General Laws, and to
mm\ issue bonds or notes of the Town there for payable

in accordance with the provisions of Chapter 44
{while it is anticipated that payments of
principal and interest will be made from water
revenues, such bonds or notes shall be general
cbligations of the Town); that all sums received
from the Federal and State government for such
project be applied to the costs of said project
and the amount to be borrowed reduced
correspondingly.

ARTICLE 17, A motion was made to call the guestions. A 2/3

vote was needed to end the discussion. It failed
113 yes 65 no

Discussion continued until the Moderator called
for a vote on the article.
Voted to amend the Zoning By-Laws of the Town of
Lenox, Massachusetts by amending the R-40-30-20
district to read R-1A. The Town Moderator
declared a 2/3 vote Pursuant to Article 19 as
approved at the May 1, 1998 Annual Town Meeting.

ARTICLE 18, Voted to amend the Zoning By-Laws of the Town of
Lenox, Masgachusetts by replacing Section 14 with
a new Section 14, a copy of which is on file with
the Town Clerk. The Town Moderator declared a 2/3
vote Pursuant to Article 19 as approved at the May
1, 1288 Annual Town Meeting.

It was voted unanimously to adjourn the meeting at 9:45 p.m.
and to reconvene on Monday, May 5%, 2003 in the Lenox Town Hall
for the purpose of voting for Town Officers.

Attesgt:

Winio L] Lotoor

Marie C. Colvin
Town Clerk



