TOWN OF LENOX

SCENIC MOUNTAIN ACT
(Adopted by Annual Town Meeting May 2, 1975 and as amended at Special Town Meeting December 18,
1985) -
Regulations under Massachusetts General Laws, Chapter 131, Section 39A, the
Berkshire Scenic Moumntains Act — Regulations & Map Approved by the Selectimen -September 12, 2007 &
Regulations & Map Approved the Department af Conservation & Recreation — January 29, 2008

PREAMBLE

Activities that alter the natural characteristics of mountaintops and steep slopes may
irreversibly change these environmentally sensitive areas. Excavation, construction,
clearing, and fill may be visible for many miles. Destruction of the natural ground cover
can result in severe erosion. Alteration of mountainsides increases the Hkelihood of
uncontrolled runoff. Steep, rocky slopes impede adequate sewage disposal. Aquifer
recharge areas are usually Iocated at elevations higher than the valley floors, and can be
polluted by mountainside alteranon,

The intent of these regulations is to review Owner applications to conduct activities with
the goal of avoiding or minimizing or mitigating the impact of proposed activities. The
intent of these regulations is not to prohibit construction, nor to hinder farmers or
gardepers in their normal pursmts, or landowners in the normal mamtenance of their
properties.

If a mountain, a steep slope, or a ridgeline is to be altered, the regulations that follow
provide both protection for the regulated scenic areas and due process for those who
propose changes. The Conservation Commission carries responsibility for these
regulations.

1.0 GENERAL PROVISIONS
1.1 Aaxthority.

The Conservation Commission of the Towﬁ of Lenox, having been designated as
hearing authotity under General Laws Chapter 131, Section 39A in a vote at Town
Meeting 1985, promulgates these regulations pursuant to the authority granted

to it

1.2 Purpose of the Regulations

The purposes of the regulations are:
a. to protect watershed resources;
b. to preserve the natural scenic qualities of the mountain region.

These regulations create a consistent process and clarify the provisions of the Act by
establishing standard definitions and procedures.
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1.3 Implementation of the Regulations

The Act and these repulations shall take effect when the following events have occurred:
1. The text and map describing boundaries for the mountain regions have been

approved by a two-thirds vote of the Select Board,
2. The Commissioner of the Department of Conservation 'and Recreation has

approved the text and the map,
3. The text and map delinéating the boundaries of the mountam regions subject to

regulation have been filed with the Town Clerk, recorded in the Registry of
Decds and sent to the Commissioner as specificd in the Act.

14 Statement of JllnSdICtlol’;

These regulations apply to the areas delmcatcd in the Town of Lenox and shewn on
the approved map entitled “Town of Lem)x, Scemc Mountain Aet Mapped Mountain
Regions™. ,

The areas in the map include the following:
a. All areas above 1400 feet (426.7 meters) in elevation;
b. AH areas below 1400 feet (426. 7 meters) ini elevation where any portwn of
the project is located on a stéep slope, as defined ini Section 2:31.

Adopted by fhie Lenox Board of Selectren on September 12, 2007

2.0 DEFINFTIONS

2.1 Abutter is any iandowne.r as detormined by the most recent Assessor's recerds
whose land is within 300 feet of the property line that is the subject of the Request
for Determination or the Notice of Intent including land which lies directly across

" any streeior road from said pmperty

232 Alteratian includes, buf is not Iimiled to, one or more of the folowing actions
takeii within the mapped mountdin regions: :

a. removal, filling, excavation, or dredging. of soil, sand, gravél, rock, or
aggregate material of any kind in excess of 20 cubic yards;-

b. changing of pre-existing drainage characteristics, sedimentation patterns and
flow patterns;

¢. drainage or disturbance of existing watercourses or water table;



d. substantial change in topographic or scenic features;

e. erection of any building or structure with a footprint squére footage in excess.of
500 square feet or a height in excess of 22 feet between maximum existing ground
elevation within the footprint and the ridge;

1. dumping' or discharging of any material except where it is necessary to stockpile
materials to conduct the project; ' S

#. removal or destruction of plant life, including clearing of trees m @ ground area
of more than 5,000 square feet; o '

h. construction and/or paving of any new road or parking lot greater than 800
square feet. ‘

7 3 Bona fide purchaser for value without notice is a buyer for value who has not

" been informed, verbally or in writing, or had actual knowledge, that activities

have beea done on the purchased property in violation of the Act.

2.4 Ceitificate of Compliance a form issued by Conservation Commission that
establishes all conditions set forth in the Order of Conditions have been met.

2.5 Clearing is cutting or otherwise remevihg'iﬁ}% or more of canopy coverage of

2:6 Commencement of activity is commencement of physical work on the premises,
not merely surveying or sile festing. ‘ '

7 7 Commission is the Lenox Conservation Commission.

2.8 Commissioner is the Commissioner of the Massachissetts Department of
Conservation and Recreation. :

2.9 Depadiment is the Massachusetts Department of Conservation and Recreation in
" the Executive Office of Environmental Affairs. . . S

2.16 Day. All time periods of ten days or less specified in M.G.L. ¢. 131 Section 39A -
and these regulations shall be computed using business days only. All other time
periods shall be computed on the basis of calendar days, unless the last day fafls

on a Saturday, Stnday, or legal holiday, in which case the last day shall be the

next business day following. ' .

2.11 Determination of Appl icability is a written findinig by the C{}mr{lission as o
whethier the land or proposed acuvity shall or shall not require the filing ofa
-Notice of Intent under the Act. It shall be made on Form B of these regulations.




2.12 Enviropmental Impac! Statement is a full-scale Environmental Impact Statement |
issued under the National Environmental Policy Act or a full-scale Environmental
Impact Report issued under the Massachusetts Environmental Policy Act.

2.13 Excavation is the disturbance of any material to lower the surface orcreate a
cavity of any kind, either temporarily or permariently of any arca subject to these
regulations; however, shall not apply to percolation tests which fall under :
requirements of 310 CRM: 15.000 Subsurface Disposal of Sanitary Sewage (title -
V) and implementation of the Lenox Board of Health.

2.14 Farming-agricultural sise is the raising of animals, including but not limited to,
dairy cattle, beef cattle, pouliry, shieep, swine, borses, ponies, mules, goats, bees
and fur-bearing animals and supporting activities; or when primarily and directly
used in a related manner which is incidental therefo and represents a customary
and necessary-use in raising such anirmals, as defined in General Laws 61A,
‘Section 1, as amended. Also horticalturat uses, the faising of fruits, vegetables,
beiries, nuts-and other foods for human consumption, feed for anmnats, tobacco,
flowers, sod, trees, nursery or greenhouse products, and ornamental plants and
shrubs; or when primarily and directly used m raising forest products under a
program certified by the state forester to be a planned program to impsove the
quantity and quality of a continuous crop; or when primarily, directly used in a
related manner which is incidental thereto and represents a customary and
necéssary use in raising-such products, as defined in General Laws, Chapler 614,
‘Section 2, as amended. '

2.15 Filling is the plating of any material that raises, cither fempc;raii-ly or permanently
the élevation of any area subject to the Act.

2.16 Flooding is a local, temporary inundation, or a rise in the surface of 2 body of
water, however caused, such that it covers land not usnally under water.

2.17 Form definitions;
Form A -Request for Detenmination of Appheability
Form B -Determination of Applicability
Form C -Notice of Intent
Form D -Order of Conditions
Form E -Certificate of Compliance
Form F -Extension Permit

© 2.18 Hearing Authority shall mean the Commission. -

2.19 Mapped mountain Tegions are those areas within the town, which are subject to
the provisions of the Act and are designated on the map referred to in these
. regulations.




2.20 Notice of Intent is a written déiciiption of any pioposed regulated activity to be
- performed in the mapped mountain regions, as submitted to the Commission. it '
shall be submitted on Form C of these regulations.

221 Order of Conditions is a document issued by the Conservation Commission or on
appeal by the Commissioner, stating ways in which the activity shall be

performed, modified, regulated, forbidden or otherwise controfled to protect the
interests in the Act. It shall be miade and issued en Form D of these regolations.

222 Owner is therper_son appearing as-the (;Mer of ﬁ_acdrd at the Berkshire Middle
District Registry of Deeds. : ' -

2.23 Person includes any individual, group of individuals, association, pattnership,
corporation, company, business organtzation, trust, estate, the Commeonwealth or
any political subdivision thereof, 4dministrative agency, public or quast, public
corporation or body, avthority, or any other legal entity or its legal representative,
agents 0r assigns. : '

224 Preservation of naturat scenic qualities is the protection of the existing features of
the environment by regulating activities to minimize potential adverse effects due

to poltution or diminution of ground or surface water supply; flooding; substantial
changes in topographic features or substantial destructien of vegetation.

2.25 Regulated Activities shall mean the removal, filling, excavation or other
alterations of land within meuntain regions regulated herein, as defined i Section
1.4, which is fikely to have a significant adverse cffect on watershed resources or
natural scenic qualities because of the pollution or diminution of ground or
surface water supply, public or private; erosion; flooding; changes in fopographic
features or substantial destruetion of vegetation. »

2.26 Removal is the act or p_rocf:ég of taking away any type of material that has been
excavated or severed from any area subject to these regulations.

2.7 Reguest for Determination of Applicability is a written regnest made

by any person 1o the Comimission for a determination as to whether or not the
proposed werk is significant enough that it requires the filing of a more detailed
Notice of Intent. It shall be submitted on Form A. See 4.0 below for requirements.

' 2.28 Ridgeline, as in the iflustration following, for the parpose of the Scenic Mountam
regulation, is the ground surface, not the tops of the trees, along the top of a
mountatn. - : ' '

A ridgelime is the high fine of the topography that divides a watershed. Water flows in
different directions down from this Iine. Drainage basins or watershed shallbe



the Housatonic River and the small-scale drainage systems of local water carrying
features such as lakes and perennial streams

The ridgeline may slope up or down as it connects peaks of different elevations.

2.29 Seenic shall be defined as applying to ‘.Jistas, open Spacé, woodlands; fields, | o
meadows and agricultural lands that centribute to preserving the natural scenic qualities
of the environment. : '

2.30 Slope is the measurement of a continuous change in elevation divided by the
horizontal distance in which the change takes place, expressed as a percentage.

2.31 Steep $lopes are defined as areas with slopes averaging 15% or greater overa -
horizontal distance of 200 feet. Steep slopes shall be measured by transects spaced a
mrinimum of35 feet apart along the base of the slope, A Box 35 feet x 200 feet defines
the area of a steep slope. ' ' -

2.32 Sigm 1§cant méeans what is of importance and of consequence as defermined by the.
Commission. ‘ ’ ,

2.33 Topographic features comprise the configuration of the Jand’s surface, includfing its
relief and relative elevation. ' ' ' .



2.34 Tree Canopy coverage is the horizontal area covered by the foﬁagé of a trec in
ful Vegetaﬁon

2.35 Vegetation is the plant life or total plant cover of a gzven area, ;ncltzdmg buit not
. limited to grass, ground-cover, shmbs and trees.

2.36 Vista Pruning is the selective thinning of tree branches er mowing and removal of
understory brush, to establish a specific "window" to improve visibility. Vista
Pruning does not include the cutting of trees over 4 inches i diameter.

237 Watershed is a region or area withm which ai! water drams ultimately to a
parhcu}ar watercourse or body of water.

KRY PERFORMANCE STANDARDS

3.1 Applicants seekmg approval under these regulations must meet all-applicable state
standards intended to implement the provisions of M.G.L. CH. 131, Section 39A.
Said standards are herein incorporated by reference. The Commission further

firds that protéction of the interests identified in these regulations requires that
applicants meet the following additional standards.

32 In conmdenng any appltcatmn for Work within the mapped mountain regions, the.
Commission shall make the foltowing presumptions:
a. Man-made prembcrances above ridgelincs damage natural scenic qualities;
. b. Clearing of contiguous, regulated lands totaling cne-half (1/2) acre ot more
darirages pateral scenic gualities and/or causes erosion;
¥ A Alteratmn of steep slopes causes erosion, promotes flooding, damage to water
quahty, and degrades scenic qualities.

33 The presampfions i 3.2 above may be rebutted by the applicant upon submission
of a preponderance of the evidence to the satisfaction of the Conservation
Cormaission that!

_ a..0né or more of the. presmmpnons does pot apply to the site of the proposed
work, which would result in the Commission issuing the applicant a
Negative Determination of Applicability; or
b. thie proposed work will be mitigated in such a way that it will have no
unacceptable or significant adverse effects upon the watershed resources -
or natural scenic qualities, which would result in the Commission 1SSumng
-the applicant; if apphcable a Negatwe Deteﬁmnanon of Applicabilify, or
an Order of Conditions.



34 Drainage

3.41 General Conditions for Site Design and Consiruction of all projects.
a. Construction on any site subject to these regﬁlanﬁns shall be managed to
contiot stormwater runoff and to prevent erosion and sedimentation, both during
construction and after c.ompletlcn of construction.

b. The Owner shall operate and maintain all permanent drainage and er(}si{)ﬁ
control measures in good working conditron.

¢. Erosion and sedimentation control measures shall be installed at the beginning
of site work, and shall b¢ maintained throughout the constraction perzod until the, -
site is stabilized. The measures used shall conform to the Best Management
Practices (BMP’s) includéd in the sources listed in Section 6.6 following. The
applicant shall demonstrate to the Conservation Commmsmn that the selected
BMP’s are appropnatc for the project.

d. Site work on all projects should be designed to:
1) mintnize the amount of land disturbance;
ii) retain natural vegetation where possible;
iii) use existing and ewly planted trees and shrubs as a vegetative buffer
“£0 minimize visual impact of new buildings when viewed from off-site -
roads;
iv) avoid cuttmg or substantial thinning of trees aiong ndgehnes or
creating a “notch” in the tree line along a mountam top;
v} firinimize the amount of impervious surfiaces and maximize the use of -
permeéable materials such as porous pavement in'patking areas; '
vi) disperse site drainage as much as possible;
vit) avoid concentraiing storm water runeff and dxschargmg itat one pomt;
viii) aveid dischaiging drainage onto steep slopes;
ix) utilize opén végetated or rock-lined diaindge swales wherever posmb!e,
x) minimize the ése of piped dramagc systems;
x1) provide for stabilized drainage outlets, aprons, stﬂimg basins, or
similar scour protection measures where drainage discharges onto the
e Any culverts such as driveway cross culverts, shall be at Jéast 12” diameter and
have a slope of at least 1% with a preferred slope of 2%.

3.42 Drainage Requirements for larger projects.

a. Apy construction project subject to these regulations that will disturb a
t(}tai of one (1.0) acte or more of land surface shall, unless waived by the
Conservation Commission, require the submission of bydrologic
calculations and plans of storn water mitigation measures designed by a



registered professional engineer.

b. Hydrologic calculations shall be submitted comparing the existing
drainage conditions on the site before constraction {(pre-development
condition) with propesed and shall inclade the following design storms: 2-
year, 10-year, 25-year, and 100-year intervals. Calculations sball include a
description of the methodology used, and a nargative description of the soil
conditions, slopes, vegetative cover, and runoff curve numbers for cach

- sub-drainage area affected by the project. 5

¢. All componesits of the piped drainage systern shall be designed with
capacity to handle at least the pezk ranoff from & 25-year storm in the
post-development cendition. '

d. Storm water management meastres shall be insfa'_llgd so that the post -
* development project will rot increase the peak rate of runoff from the site
dufing a 25-year design storm compared fo pre-development conditions.

3.5 Septic systems

3.51 Any septic system thaf is to be construcied in compliance with requirements of
310 CMR 15.000 Subsurface Disposal of Sanitary Sewage (Title V), or wore
stringent local board of health requirements, proposed within the regulated areas
described herein shall be presumnied to protect the interest identified herein.

_ The censtruction impact around the system shall be the subject of regulation.

3.52 Any emergency septic system ropairs. need oﬁ%y the oversight of the Board of
Heatth. :

3.6 Compliance with the Forest Cutting Practices Act shall be demonstrated by
_ submission to the Conservation Commission a copy of the permit issued under
that Act.

4.0 REQUEST FOR DETERMINATION OF APPLICABILITY

4.1 Any person who believes that the Act does not apply tO a particular area or
proposed work for one or more of ‘the reasons listed below, or that the proposed
work is not ikely to have a sigmficant adverse impact on waterstied resources or
natural scenic qualities, may submit a written Request for Determination of



Applicability 1o th'e Couservation Commission at Town Hall fqr any of the following
FCASONSs: '

2. Land is not within the mountain regions regulated under the’Act; or

b. Proposed work 15 exérﬁpt under the Act; or |

c. Proposed work is nc;gt an alteration as lis‘te& m22; 'o;r

d. Proposed work inchudes appropriate mitigation measures so the work will not

have a significant adverse mapact on watershed resources or natural scenic
" qualiies, ’ 7 -

4.2 The request shall be made on Form A and submitted by certified mail or by hand

delivery to the Conservation Commssien at Fown Hall: The requests shall include such

information or plans as may be necessary to describe in general terms thie nature
and scope of the proposed activity and any mitigating measures proposed to
protect the watcrshed resources and preserve the patural scenic quality.

- Engineering drawings and accompanying documents shall include sufficient '
information to demonstrate to the satisfaction of the. Conservation Commission
that the interésts of these regulations will be protected.

Plans shatl include landscaping, erosion controls, and dramnage to show how the
proposed work will not adversely affect the interests of these regulations. Any

. area proposed for removal of vegetation where soil will be exposed for more than -
10 days shail be mulched, or otherwise treated, to prevent efosion.

Any activity shall be limited to what is described in the submittal.

4.3 Upon receipt of such notice the hearing authority shall desigqate a file number for
such notice and within 21 days, shall make a deterniination whether or not the
proposed work is a regulated activity. ‘ ' -

4.4 The Commission shall send to the apphicant a written Preliminary Determination
of Applicahility signed by a majority of the Commission, within 21 days

following receipt of the request. Copies shali be sent to all persoris so requesting,

If a person other than the owner submitted the Request for Peterimnation of
Applicability, & copy shall also be sent to the owner. The Determination shall be.
made on Form B of these regulations.

4.5 The Commission may rescind a Determination of Appl_icabi'iity 1ssued and require
filing of a Notice of Intent if any individual, an owner of abutting land, or apy ten '
residents of the town who has been negatively. affected by a Detcrm_inatiou of

10



Applicability where the land is Iocatéi file an appeal requesting by certified mail .
a hearing within ten days of the isstiarice of the Determination. _

4.6 I the Applicant is not notified within 14 days after an Order is issued that the
hearing authority. has rescinded the order, the applicant may perform the proposed
activity. - _ : ' -

5.0 NOTICE OF INTENT

5.1 Any persons proposing an activity subject to the Act as specified in section 1.2 of
these regulations shalt send to the Commissior, by certified mail or in-hand

-delivery, 4 copies of a completed Notice of Intent. A filing fee of $65.00 payable to the
Town of Lenox must accompany the Notice. The date of filing of sard notice shall be the
date of receipt of a completed fiting by the Commission, and all time periods set Torth I
fhe Act shall commence from this date. The Notice shall be filled out on Form C of these

. regulations. .

5.2 No Notice of Intent shall be set before all permits, variances, and approvals

required by law or local bylaw with respect to the activity bave been applied for.

Such permits, variances, and approvals required by Jocal by-law may include,

among others, the following: ' o ' o

2. Zoning vaninces;

b. Special permits including comprebensive permit issued under chapter 40B,
Sect20-23; ©  -. : -

¢. Gravel removal or mining permits;

d. ény reqﬁire;i permit from the Board of Health, such as a Disposal Works
Construction permit or Well Construction permit. ’

5.3 Upon receipt of a Notice of Intent, the Commission shall designﬁté a file: number.
5.4 The applicant must submit any other reasonable information, relevant fo the
project, tater requested by the Commisston. If such information is not submitted,

the Commission may, after a public hearing, issuc an Order prohibifing the

ACtvity. '

6.0 Plans

6.1 Plaps sent with a Notice of Intent shall include the following:
Two locus maps showing property’s location. One shail be an enlarged section of

H



4 United States Geological Survey map or MASS GIS equivalent, and the other
shall be a copy of the curreiit Lénox Zoning Map, each showing the location of
the property. Each shall have an arrow indicating True North.

6.2 Drawings should be drawn to a scale in which 17 equals no more than 40°, with
the title designating the name of the project location and the names(s) of the
persops preparing the drawings and the date prepared, including all the latest
revision dates. The Commission may require drawings to be stamped and signed
by a registered professional engineer, architect, landscape architect, or registered
Yand surveyor of the Commonwealth.

6.3 Deaiwings and accompanying documents shall include sufficient information to
demonstrate to the satisfaction of the Conservation Corumission that the interests
of these regnlations will be protected. ‘These drawings and documents shall
inclade some or all; a5 may be applicable to the proposed property and work, of
the following: . : S .
a. Present and proposed coritours of the entire work area and affected
adjacent areas showing contours at elevation intervals of no more thaa 2
feet; .
b. All-property lines and zoning setbacks; _ i
¢. All brooks, crecks, rivers, streams, ponds, lakes, wetlands, and buffer
zones, whether continuous or intermittent, natural or man-made, ré:gulaiad by the
Massachusetts Wetland Protection Act General Laws 131 Section 40 within 200
feet of any work area(s); and or any local bylaws.
d. Location of major site features, such as existing stoné walls, fences, large
trees, and rock outeroppings; o
¢. Location, #xtent, and area of all present and proposed paved areas, roads,
driveways, and parking areas; - : : '
f. Location of proposed water refention areas; _
g. Location of arcas to be removed, dredged, filled or otherwise altered In
any way; ‘ .
1. Location of underground utilities, rights of way or easements of any kind;
i. Soil charactesistics within 200 feet of the work arca(s) in representative -
" portions of the site, including the type of soil foundin building sites.
Sampling sites shall be specified; ‘ '
j. All existing and proposed stractures, inchading height thereof;
k. All calculations necéssary to show the effect of the proposed activity on
soil and water; ' ' :
‘1. Location of any spoils areas;
m. Existing and proposéd water supplies for proposed activities; . _
n. Existing and proposed sewage disposal systems, specifically showing the
location and type to be used; _ :
6. Erosion and sedimentation prevention plans for during and after
construction;
p. Description of the potential impact on natural scenic qualities of the

12



mapped mountain region and specific measures for mitigating those
impacts;

q. Proposed alterations, within the work area(s) fo existmg tree canopy
coverage, expressed as a percentage reduction from the existing
conditions. " :

6.4 Engingering drawings shall also include a profile map showing principal featnres
 of the site, proposed alterations, and a profile drawing of silc vegetation. These
profile maps should be drawn from multiple radians from various angles.

6.5 The applicant may submit, or the Commiésion may require, farther mformation
that will assist in the review if decmed necessary by the Commission to determine
the effect of the proposed activity on the mapped mountain regigns.

6.6 Performance standards and engineering practices acceptablée for work to be
performed under this Act are contained in fhe most recent versions of the
following: S - ' ’ '
: a. 11.S. Dept. of Agriculture, Soil Conservation Service. Guidelines for Soit and.
-Water Conservation in Urbanizing Areas of Massachusetts, o :
- b.U.S. Dept. of Agriculture; Soil Conservation Service. Erosion and Sediment -
Control in Site Development: Massachusetts Conservation Guide Volume I,
. September, 1983. {Available from Berkshire Conservation District),
. U.S. Dept. of Agriculture, Soif Conservation Service. Vegetalive Practices in
 site Developinent: Massachusetts Conservation Guide Volume I, (Available from
Berkshire Conservation District);
d. U.S. Dept. of Agriculture, Soil Conservation Service. Soil Survey of Berkshire
County, Massachusetts, February 1988. (Available from Berkshire Conservation
District), ‘
_ e. Massachusetts Stormwater Management, DEP, Boston, MA, March 1997,
Volume One and Two. ' :

" 7.0 HEARINGS

7.1 The Commission shall hold a public hearing on the proposed activity within 21
days after receipt of the Notice of Intent. ' ‘

7.2 Notification ef the time and place of the hearing shall be given by the
Commission, at the expense of the applicant, not Jess than 5 days prior to such

. hearing, by publication in a newspaper of geperal circulation in the Town of
Lenox, Applicant shail notify abutters of the heanng by certified mail, retarn
receipt requested, not less than 10 days prior to such hearing and provide proof of
said mailing to the Commission. ’ '

13



7.3 The Commission shall mail, by certified mail, a copy of the published nofice 1
the applicant and to the Board of Health and Planning Board of the fown.

7.4 The hearing shall be public, and all interested persons shall be aﬂowcﬁ to testify.

7.5 The Cammission, with the consent of the applicant, may continuc a heaning for
good cause provided that notice of conunu:mce foa spce;ﬁc date, time apd place
is given at the pubhc hearing.

80 ORDER OF CONDITIONS -

8.1 Within 21 days after the cnd of the hearing, the Commission shail issue a writien
Order which rhay impose reasonable conditions on the proposed activity snan
effort to protect watershed réspiirees, ot to preserve the patural scenic qualities.
apainst any significant adverse effect because of the pn]lutton or diminution of
ground or surface water supply, public of private; crosion; flooding; substantial
changes in topogtaphlc features; or substantial destruction of vegetation of the
mapped mountain regions. The Order shall be made on Form D of these

regutatmns

82 The Order shall be signed by a majority of the Commission, and a copy thereof
shall be sent by Certified Mail to the applicant, the owmer of the tand if other than
the applicant, and the Departmenf. The order shall-also be posted, within | day of
isstiance in the hearing authorities’ customary place of general public notice.

8.3 Any applicant undertaking an actmty regulated by this Section shall rccord the
Order in the Berkshire Middle District Registry of Deeds after the expiration- -of
the ten-day Appeal Period. No- activity shall commence until the Order is-recerded
and the applicant sends a receipt for this recording from the Reglstry of Deeds by
certified mail or hand {iehvered to the Commission.

8.4 The Order of Conditions shall be valid for one year unless exiended or revoked in
accordance with the provisions of the Act or these regulations. Extension of the

QOC réquires written applicatior on Form F, with the hearmg authonty prior to

the expiration of the existing OOC. .

9.0 APPEALS

" 9.1 An appeal request to the Department may be made in accordance with M.G.L..
131, Sect. 39A, within ten days after the Commission has acted, or failed to act, as
follows-

a. If the Comumission has issied an Order;

b. If the Conmmission fails to hold a hearing within 21 days after receipt of the

14



Notice of Intent;

-¢. If the Commission holds a hearing but fails to issue an Order within 21 days
after the heaning. :

9.2 Appeal may be initiated by any of the foltowng:
a. The applicant; or |
b. Any abutter of ian& upon which the proposed activity would be carried oﬁt; or
c. Any ten residents of the town-where such land is located.

9.3 The person(s) appealing may request the Department to determipe if other
reasonable conditions should be imposed on the proposed activity or if such
conditions should be medified in order to protect against a significant adverse
effect on watershed resources or natural scenic gnalities, or if conditions can be
modified or eliminated without any loss of protection against any significant
adverse effect on watershed resotirces or scenic qualities. '

9.4 The request shall be sent by certified mail to the Department within ten days after
the Commission has acted or failed 1o act. At the same time, the pemson(s)

appealiig shall send copies thereof t6 the Commission and, if the person(s)
appealing be other than the owner and applicant, to the owner and applicant.

Upon receiving a copy of the réquest, the Commission shall within seven days
forward the file on the matter to the Department.

9.5 Any Order issued by the Department shall supersede the prior Order of the
Commission and all work shall be done in accerdance therewith.

9.6 A copy of the Supersedinig Ordershall be Senf by Certified Mail to the applicant,
the Ownet, to the Hearing Autliority; and to the party who requested the order it ‘
not the applicant. - ' . ' o

9.7 If the applicant is not notified of a request of the Department within 14 days after
the after issuance of an Order by the Hearing Authority, or upori the issuanee of

an order by the Department, said applicant may conduct any regulated activities in
accordance with: the terms of the order, issued by the Hearing Authority.

9.8 Any person aggrieved by an Order of the Department may appeal under the
provisions of General Laws Chapter 30A. Such rights of appeal shall be
exclusive. i

10.0 CERTIFICATE OF COMPLIANCE
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10.1 Upon completion of an activity i compliance with an Order, the applicant may
' request a Cextificate of Compliance from the agency that issued the Order. The
request shall be in writing.

10.2 Where a projéct has been completed ixt accordance with plans stamped bya

registered professional engineer, architect, landscape architect, or land surveyor, a
written statement by the aforesaid professional people, cettifying compliance with
the plans, shall accompany the request for a Certificate. ' :

10.3 After receipt of the request for a Certificate, the Commission may conduct an
on-sité inspection of the completed work by the applicant and the Coprmission.

10.4 H any of the work is not in compliance with the Order, the Commission shall
refuse to issue a Certificate. S ‘ :

10.5 Upon completion of a portion of work under an Order of Conditions, the |
Commission may issue a Certificate of Compliance as to that portion, if the
apphcanl 50 requests. : -

10.6 The Certificate shiall certify in recordable form that the activity described in the
Notice of Intent and plans has been completed in accordance with the Order. The
Certificate shall be made on Form E of these regolations. '

10.7 The applicant may record the certificate in the appropriate Registry of Deeds.

1.8 The applicant may request an extension 6f an Order before it éxpi_res. The
Commission may grant two extcnsions of the Order, cach for a period of no
longer than one year. Extensions shall be made on Form F of these regulations.

11.0 VIOLATIONS AND ENFGRCENEENT

11.1 Any person, except a bona fide purchaser for value without netice, who purchases
or otherwisc acquires land upon which an activity has béer done in violation of

this MGL Chapter 131, Section 39A or in violation of an order issued under MGL
Chapter 131, Sectioni 39A, shall ferthwith comply with the order or restore the

land to its condition priorto any violation. :
11.2 The Cominission; its agents, officers, and employees, may enter upon privately
owned lapd for the purpose of carrying out the provisions of the Act, and may '
issue a cease and desist order to anyene found in violation of the Act.

11.3 The Commission may revoke an Order if it finds that the applicant has exceeded

the scope of the activity as set forth in the Order or has not complied with the

_ conditiens set forth m the Order, or if it determines that facts not available or not
brought to ifs attention at the time the Order was issued watrant such revocation.
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11.4 No revocation shall be made without notice to the appiicént of the facts or
conduct, which warrant the intended revocation and a hearing at which the
applicant is given an opportuaity to show compliance with the Order.

11.5 Any court having equily jurisdiction may restrain a violation of this section and
enter such Orders as it deems necessary to remedy such violations, upon the

petition of the Attomey General, Cominissioner, the town, an owner o1 occupant
of property which may be affected by such viclation; or any ten residents of the
Commonwealth under General Laws Chapter 214, Section 7A. ‘ '

11.6 Whaever violates any provisions of this Act shall be punished by a fine of not
more than one thousand dollars or by imprisonment for not more than six months:
or both. Each day or portion therdof of continuing violation shall constitute a
separate offense. Co '

11.7 Officers of the Executive Office of Environmrental Affairs shall eoforce the Act.
12.0 EXEMPTIONS

12.1 The Act does not apply to the cutting of forest products on land devoted fo forest
purposes whose owners have complied with the provisions of the Forest Cutting
Practices Act, General Laws Chapter 132 Sections 40 - 46, by obtaining a permit
thereunder and which has been submitted to the Commission for review prior to
chiting. o S '

12.2 The Act does not apply to any activity that is subject to the provisions of the
the Wetlands Protection Act, MGL Chapter 131, Settion 40. -

123 Any activity conducted in connection with the construction or maintenance of any -

facility as defined in Genepal Laws Chapter 164, Section 69G Manufacture and
Sale of Gas and Electricity. : . o

12.4 Any activity conducted in conriection with construetion or matitepance of any
electrical, transmission or distribution facilities used in transmission of

intelligence by electricity or by telephione or otherwisc for which location has
"been approved by the Select Board or under General Laws Chapter 166, Section
22, : : '

i2.5 Coristruction or maintenance of any electrical distribution facHitics required to
serve a building or structure whose qonstmctigin has been approved under the Act.

12.6 Nomitbstaﬁding the provisions of MGL Chapter 131, Section 39A and these
Regulations, certain activities or arcas are exempted from regulation:

a. Maintenance, and ordinary repatrs;
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b. Vista pruning, p[owdcti the activity meets the defisiition of 2.36
above;

¢. Plantings of native spec;es of trees, shrubs, of groundcover

d. Pruning of landscaped areas; _ '

e Farmmg -agricultural and associated maintenance of farming agricultural
Iands, such lands being farmed as of the effective date

of these regulations, but not the creation of niew or expansion of

existing farmlands which sha]l require the filing by the applicant

under the SMA.
£, Normal use and mainténance, not substantial enfargement, of land

in use for agriculture, gardening, landscaping, or sumilar activities
on e)ustmg residential pmpe:mes.

End of regulations.
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scenlc Mountain Act Regulaled Areas:

&) Alt areas above 428.7 meters (1400 feef) In elevation
{shown In: red)

b Al aress belaw 428.7 meters (1400 feed} In elavabion where
any portion of the project 1s Jocaled on & steep slope (=15%)
{nod Bistrated on this map) - '




